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NOTES. 

Carriers — State Regulation of Railroad Rates — Segrega- 
tion — It is universally conceded today that a State has the power to 
regulate intrastate railroad rates, although the exact nature of the 
power is not so well recognized. It is thought by some to be a 
branch of the power of eminent domain, 1 on the theory that the ser- 
vice is taken for the public use, and that the just compensation made 
by the State is the allowance of a reasonable rate. On the other 
hand, it has been considered a branch of the police power, and indeed 
the recent opinions of the Supreme Court of the United States would 
seem to show that it is so considered by that body. 2 Whatever the 
nature of the power may be, it is not unlimited in extent, but is sub- 



'In Reagan v. Farmers Loan & Trust Co., 154 U. S. 362 (1893), at p. 
410, Mr. Justice Brewer said that if a state took the actual railroad property 
under its power of eminent domain it would have to pay compensation. He 
then asks, "Is there less a departure from the obligation of justice to seek 
to take not the title but the use for public benefit . . . ?" 

'German Alliance Ins. Co. v. Kansas, 233 U. S. 389 (1914). 

(SSI) 
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ject at least to the Fourteenth Amendment to the Federal Constitu- 
tion, 3 thus differing from the ordinary police power exercised by a 
State for the health, morals and safety of its people. 4 

These two principles, then, are well established; first, that a 
State may regulate rates of public service companies, and second, 
that such regulation will not be constitutional if the rates fixed are 
so low as to deprive the company of "a fair return on the value of 
that which it employs for the public convenience". These princi- 
ples, so simple to state, become extremely difficult to apply to the 
complicated situations which arise when a rate or schedule of rates 
established by a State are contested as confiscatory. What is a fair 
return? How is the property devoted to the public use to be val- 
ued ? Does the rule mean that a railroad is entitled to earn a return 
on every act performed by it, or merely on its business as a whole ? 
Such questions as these cannot be settled by one or two decisions, 
but the lines must be "pricked out by the gradual approach and 
contact of decisions on the opposing sides". 5 Thus it was settled in 
Smyth v. Ames that interstate and intrastate business could be seg- 
regated in determining confiscation, i. e., that the reasonableness of a 
schedule of intrastate rates could be attacked without showing that 
the whole of the carrier's business was carried on at a loss. 

Two cases decided recently by the Supreme Court of the United 
States are most important, not only as pricking the line a little fur- 
ther, but as expressing rather more definitely than usual the general 
attitude of the court towards State regulation. In Ndrfolk & West- 
ern Ry. Co. v. Conley* the railroad attempted to set aside the two- 
cent passenger rate act of West Virginia. The evidence showed that 
the rate compelled the company to carry on its intrastate passen- 
ger business at or below cost. The State contended that if the com- 
pany's entire intrastate business showed a fair return, it could not 
object to the passenger rate in question, but the court held that "the 
State may not select a commodity, or class of traffic, and instead of 
fixing what may be deemed to be reasonable compensation for its 
carriage, compel the carrier to transport it either at less than cost or 
for a compensation that is merely nominal." In Northern Pacific 



* Smyth v. Ames, 119 U. S. 466 (1898). 

'A State acting bona fide under its police power is not subject to the 
Fourteenth Amendment. Barbier v. Connolly, 113 U. S. 27 (1885); Powell 
v. Pa., 127 U. S. 678 (1888). It is only when the act of the state is so 
arbitrary that the court cannot consider it as a bona fide exercise of the 
police power that the amendment does apply. Smith v. Texas, 233 U. S. 630 
(I9I4). 

'Noble State Bank v. Haskell, 219 U. S. 104, 112 (1911). 

* No. 197, Oct. Term, 1914, decided Mar. 8, 1915. Opinion by Mr. Justice 
Hughes, U. S. 

* Nos. 420 & 421, Oct. Term, 1914, decided Mar. 8, 1915. Opinion by Mr. 
Justice Hughes, U. S. 



NOTES 553 

Ry. Co. v. North Dakota objection was made to the State rates on 
lignite coal, on the ground that they were confiscatory. The trial 
court found that the rate was slightly remunerative, but in fact non- 
compensatory, but there was no evidence that the net intrastate earn- 
ings failed to yield a fair return. The court held, as it did in the 
Norfolk & Western case that a State may not "segregate a commod- 
ity or class of traffic and compel the carrier to transport it at a loss 
or without substantial compensation". 

These two cases are of primary importance as being flat deci- 
sions on the question of segregation, the one holding that intrastate 
passenger rates may be segregated, the other that intrastate freight 
rates on one commodity may be segregated. But in the latter deci- 
sion, lest it should be misunderstood and its words extended too far, 
the court is careful to say that "with respect to particular rates, it is 
recognized that there is a wide field of legislative discretion, per- 
mitting variety and classification, and hence the mere details of what 
appears to be a reasonable scheme of rates, or a tariff or schedule 
affording substantial compensation, are not subject to judicial re- 
view". This decision must be considered in connection with the 
facts of the case, and due emphasis must be laid upon the words 
just quoted. The rates in question were rates established by a spe- 
cial act of the North Dakota 8 legislature, and applying only to ship- 
ments of coal. Had the coal rates been some of a number of other 
rates adopted by the legislature at the same time, it is submitted that 
under this decision unless the result of all such rates would be con- 
fiscation the court would not have interfered. The decision must be 
confined to the case where the legislature or a commission has singled 
out one rate or commodity and has acted with reference to that 
alone. 

The Supreme Court has never given a definite decision on what 
is the "fair return" to which a carrier is entitled. But in these two 
recent cases in three places the words "substantial compensation" 
are used to indicate that which the carrier may demand. The phrase 
is significant as showing to the railroads that if they can ever satis- 
factorily prove to the court the real value of the property devoted to 
the public use, the return thereon to which they will be entitled will 
at least not be illusory. 

In the Northern Pacific case the avowed purpose of the legisla- 
ture was to reduce the coal rates so as to create a market for its coal 
and thereby give employment to local workers and develop local in- 
dustry. It was urged that this was a declaration of public policy, 
which alone would support the rate, but the court refused to accept 
this argument and held that no public policy could require less than 
reasonable rates. This is in effect an assertion by the court that if 
the rate regulating power is a part of the police power, it may not be 
exercised in an arbitrary fashion, and as such is quite consistent with 

* Laws 1907, chap. 51. 
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the previous decisions of the court on the limitations on the exercise 
of the police power of a State. 9 

These cases are also interesting in that in the background of the 
decisions runs the thought that the regulation of a carrier by the 
State is founded upon the public profession or holding out by the 
carrier and the regulation may not be extended beyond that to which 
the carrier has by his public profession impliedly agreed to submit. 
For example, in the Northern Pacific case, it is said, "The fact that 
property is devoted to a public use on certain terms does not justify 
the requirement that it shall be devoted to other public purposes, or 
to the same use on other terms, or the imposition of restrictions not 
reasonably concerned with the proper conduct of the business accord- 
ing to the undertaking which the carrier has expressly or impliedly 
assumed." And in the Norfolk & Western case it was said, "The 
devotion of the property of the carrier to public use is qualified by 
the condition of the carriers' undertaking that its services are to be 
performed for reasonable reward." The argument of the court thus 
seems to be that the State can regulate property devoted to a public 
use, but that the property of the carrier has been devoted to public 
use on the condition that it receive not less than a reasonable return, 
and that therefore the State in regulating is subject to the same con- 
dition, and may not regulate rates so that they do not yield a reason- 
able return. 

T. R., Jr. 



Constitutional Law — Incrimination — Testimony Before 
Grand Jury — Article Five of the Amendments to the Constitution 
of the United States provides, among other things, that no person 
"shall be compelled in any criminal case to be a witness against him- 
self". This provision was lately interpreted by the United States 
District Court for the Western District of Pennsylvania in a very 
interesting case. 1 The United States attorney instigated an investi- 
gation by the grand jury of an alleged fraud claimed to have been 
perpetrated upon the government by the Carbon Steel Company in 
furnishing certain steel for the construction of the Panama Canal. 
Three of the men summoned before the grand jury by subpoena, and 
not informed by the district attorney that they were the subjects of 
inquiry in the investigation then proceeding were subsequently in- 
dicted. They immediately moved to quash the indictment, assigning 
as their reason therefor that a conviction would be in violation of the 
Fifth Amendment. The question presented to the court was whether 
the fact that these defendants had been called as witnesses in the 
preceding investigation rendered an indictment against them in- 
valid. The defendants' motion was overruled. 

'Norwood v. Baker, 172 U. S. 269 (1898) ; Smith v. Texas, 233 U. S. 
630 (1914)- 

'United States v. Wetmore el al., 218 Fed. Rep. 227 (1914). 



